I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs
Under Chapter 7
CHARLES ROBERT SI MON and

JUDI TH ANN SI MON No. BK 93-50945
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Debt or(s),

AMENDED OPI NI ON

Debt or, Charl es Sinon, was i njured on the job on February 28,
1984, whil e working for Mssouri Pacific Railroad Conpany (hereafter
"M ssouri Pacific" or "railroad"). Subsequently, on January 6, 1987,
M. Sinmon and M ssouri Pacific enteredinto a Rel ease and Sett! enent
Agreenent (hereafter "Agreenent"”) pursuant to which the railroad agreed
to pay M. Sinon, or his estate upon his death, certain periodic
paynents, ! as foll ows:

1. $1, 320 per nont h comrenci ng January 15, 1987, and conti nui ng
each nonth thereafter for a period of twenty years, or the renai nder of
M. Sinon's |ife, whichever periodis longer, with anincrease each
year at the conpounded rate of two percent per annum

2. $25, 000 on December 15, 1991,

3. $25, 000 on Decenber 15, 1996;

4. $50, 000 on Decenber 15, 2006.

The Agreenment expressly provi des that the paynents "constitute damages
on account of personal injury or sickness. . ." and that M. Sinon

"accepts such paynents in full settlenment of all injuries

These periodic paynments were in addition to a |unmp sum paynment
of $250, 000, less certain adjustnments, paid to M. Sinon at the tine
of execution of the Release and Settl enment Agreenent.



and damages arising out of the subject matter of this Agreenment
Under the terns of the Agreenent, the parties al so agreed t hat
M ssouri Pacific would assignits obligationto make the periodic
paynments to Beneficial I nsurance G oup Hol di ng Conpany (hereafter
"Beneficial"), whichwould, inturn, purchase an annuity fromWstern
Nati onal Life I nsurance Conpany to fund t he paynents to M. Sinon. The
terns of the assignnent are set forth in an Assi gnnent Agreenment
(hereafter "Assignnent”) enteredinto by Mssouri Pacific, Beneficial
and M. Sinon on January 6, 1987.
Certainternms of the Agreenment and t he Assi gnnment are rel evant to
t he i ssues before the Court. The Agreenent provi des that Beneficial is
t he sol e owner and beneficiary of the annuity, and bot h t he Agr eenent
and t he Assi gnnment provi de that M. Si non has no | egal or equitable
interest inthe annuity. Additionally, the Agreenent contains an anti -
al i enation provisionwhichstates that "[t] he anbunts paid andto be
paidto Sinon are his sol e and separate property and no ot her person
has any right or interest therein. No ampbunt payabl e under this
Agreenent shal | be subject to anticipation or assi gnnent by any payee
t hereof, nor to attachnment, sei zure or | egal or equitabl e process by
any creditor of any payee prior toits actual recei pt by such payee,
nor nmay any payee accel erate, defer, increase or decrease any paynent."
On Decenber 29, 1993, M. Sinmon and his wife filed a joint

petition for relief under chapter 7 of the Bankruptcy Code, pronpting
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the trustee to seek turnover of the nonthly paynents.2 On their
bankrupt cy schedul es, debtors' only reference to the paynents appears
as i ncone of $1486 nonthly on schedule | .2 Debtors do not |ist the
paynment s as personal property on schedule B. Infact, they expressly
state on schedul e Bthat they have nointerests inannuities, ER SA
pl ans, other |iquidated debts ow ng debtors, trusts, or any ot her
personal property of any kind. Debtors do not cl ai man exenpti on for
t he paynments on schedule C. Inresponsetothe trustee's notion for
turnover of the nonthly paynents, debtors contend that t he paynents are
not subj ect to turnover because they are periodic, are necessary to
nmeet debtors' basic living expenses, and are i n the nature of i ncone
rather than a |lunp sum settl enent.

Section 541 of t he Bankruptcy Code defines the paraneters of the
bankruptcy estate. 11 U S.C. section541. Wth certain exceptions
del i neated i n subsections (b), (c)(2) and (d), section 541 provi des
that the bankruptcy estate consists of "all legal or equitable
interests of the debtor in property as of the comrencenent of the
case." 11 U. S.C. section 541(a)(1).

Her e, debtors contend t hat t he paynents shoul d be characteri zed
as income. Presumably, by this they nean that M. Sinon, on the

petition date, had no |l egal or equitableinterest inpaynents which

2The Court notes that the trustee's notion for turnover does not
address the paynents of $25,000 and $50, 000 which M. Sinon is to
recei ve on Decenber 15, 1996, and Decenber 15, 2006, respectively.

30n their statenment of financial affairs, debtors also indicate
that they had incone of slightly nore than $17,000 in each of 1991,
1992 and 1993 stemmng fromthe annuity.
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were to be pai d post-petition. However, debtors provi de no evi dence or
authority to support this notionandit is contrary tothe evidence
containedinthe record. The Agreenent in settlenment of M. Sinon's
cl ai magai nst the railroad pre-dates the bankruptcy petitionandit
plainly states that the paynents constitute damges for personal
injury. M. Sinon's right to receive paynents pursuant to the
Agreenent is a contractual right which vested upon execution. The fact
that M. Sinon and the railroad agreed that a portion of the damages
woul d be pai d t hrough peri odi ¢ paynents does not al ter the nature of
his interest as a"present right toreceive future paynents.” Walrov.
Striegel, 131 B.R 697, 702-03 (S.D. Ind. 1991). It is of no
consequence t hat t he Agreenent and t he Assi gnnent provi de t hat M.
Si non has no | egal or equitableinterest inthe annuity because the
annuity i s merely a mechani smfor Beneficial, the owner and beneficiary
of the annuity, to fund the paynents whichit is contractually boundto

mke to M. Sinon. See, e.q., Inre Pizzi, 153 B.R. 357, 360-61

(Bankr. S.D. Fla. 1993).

Havi ng det ernmi ned t hat M. Si non had an i nterest inthe paynents
as of the conmencenent of the bankruptcy case, the Court will turn next
to t he questi on of whet her the paynents are excl uded fromthe estate
under subsections 541(b), (c)(2) or (d). The Court notes that the
debt ors have not argued t hat the paynents at i ssue fall withinthese

exceptions, and even t he nost cursory revi ewof subsections 541(b)# and

4Subsection 541(b) states:

(b) Property of the estate does not include--
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(d)®reveal s that they are i napplicableinthis case. Anore conpelling
argunment for exclusionfromthe estate can be made under subsection

541(c)(2).% However, the debtor has presented nothingtothis Court to

(1) any power that the debtor may
exercise solely for the benefit of an entity
ot her than the debtor;

(2) any interest of the debtor as a
| essee under a | ease of nonresidential real
property that has term nated at the expiration
of the stated term of such | ease before the
commencenent of the case under this title, and
ceases to include any interest of the debtor as
a | essee under a | ease of nonresidential real
property that has term nated at the expiration
of the stated term of such |ease during the
case;

(3) any eligibility of the debtor to
participate in progranms authorized under the
Hi gher Education Act of 1965 . . . or any
accreditation status or State |icensure of the
debt or as an educational institution [sic] or

(4) any interest of the debtor in liquid
or gaseous hydrocarbons .

SSubsection 541(d) states:

(d) Property in which the debtor holds, as of
t he commencenent of the case, only legal title
and not an equitable interest, such as a

nort gage secured by real property, or an
interest in such a nortgage, sold by the debtor
but as to which the debtor retains legal title
to service or supervise the servicing of such
nortgage or interest, beconmes property of the
estate under subsection (a)(1) or (2) of this
section only to the extent of the debtor's
legal title to such property, but not to the
extent of any equitable interest in such
property that the debtor does not hold.

6Subsection 541(c) states:

(c) (1) Except as provided in paragraph (2) of
this subsection, an interest of the debtor in
property becones property of the estate under
subsection (a)(1), (a)(2), or (a)(5) of this
section notw thstandi ng any provision in an
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i ndi cate that the paynents are, in fact, benefits under an ERI SA’

qual i fi ed enpl oyee benefit plan, Pattersonv. Shumate, 112 S. Ct. 2242

(1992); Inre Hall, 151 B.R 412, 417-421 (Bankr. WD. M ch. 1993)
(defining "ERI SA qualified" enpl oyee benefit plan), or a spendthrift

trust which is enforceabl e under state law. E.q., Mirter v. Farm

Credit Services, 937 F. 2d 354 (7th Gr. 1991), cert. deni ed, 112 S. Ct.

2991 (1992); Matter of Perkins, 902 F. 2d 1254, 1256 n.1 (7th Cir.

1990); Walrov. Striegel, 131 B.R at 700. Thereis nothinginthe

record, inthe first instance, to suggest t he exi stence of an enpl oyee
benefit plan. And, notw thstanding the anti-alienation provisionsin
t he Agreenent, there i s no evidence that the Agreenent and Assi gnnment

were intended to establishatrust for M. Sinon takingthe formof the

agreenent, transfer instrunment, or applicable
nonbankruptcy | aw -

(A) that restricts or conditions transfer
of such interest by the debtor; or(B) that
is conditioned on the insolvency or financial
condition of the debtor, on the commencenment of
a case under this title, or on the appointnent
of or taking possession by a trustee in a case
under this title or a custodi an before such
comencenent, and that effects or gives an
option to effect a forfeiture, nodification, or
term nation of the debtor's interest in

property.

(2) A restriction on the transfer of a
beneficial interest of the debtor in a trust
that is enforceabl e under applicable
nonbankruptcy law is enforceable in a case
under this title.

'ERI SA is the acronym for the Enployee Retirenent |ncone
Security Act of 1974.
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annuity.8 "The courts will not sinply assune that an annuity is atrust
inthe absence of evidencethat the parties had the specificintent to

create a trust . . . ." Wilro v. Striegel, 131 B.R at 701.

Here, all indicia of trust are absent. The word trust never
appears i nthe docunents and no one i s gi ven duti es or powers comopn to
trustees (includingdiscretionto determ ne the anount or frequency of
paynent s whi ch provide for M. Sinon's support and nai nt enance). There
isnoidentifiabletrust res since, by theterns of the originating
docunent s, Beneficial isthe owner and beneficiary of the annuity and
M. Sinon has neither alegal nor equitableinterest init. Seeid.;

InreRiley, 91 B.R 389, 390-91 (Bankr. E.D. Va. 1988). Rather, M.

Si non has a purely contractual interest in the periodic paynents

arising fromthe Agreenent and the Assignnent. VWalrov. Striegel, 131

B.R at 701 &n.1; Inre Riley, 91 B.R at 391; Inre Johnson, 108 B.R

240, 242 (Bankr. D. N.D. 1989). "[T]he annuity paynments . . . are
not hi ng nore than i nterval paynments nmade on an under| yi ng debt, whi ch
represents paynments on account of personal bodily injury.” Inre
Johnson, 108 B. R at 243.

Mor eover, even if the Court assumes, arguendo, that a trust

exists, such trust is self-settledandis, therefore, invalidas a

spendthrift trust under Illinoislaw. See, e.qg., Inre Mrris, 144
B. R 401, 404 (Bankr. C.D. Ill. 1992), aff'd, 151 B.R 900 (C. D. IlI.
1993) (Illinois |awdoes not permt oneto create aspendthrift trust

with his own property for his own benefit); Matter of Perkins, 902 F.

8On schedul e B, debtors expressly state that they have no
interests in ERI SA plans or in trusts.
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2d at 1257 n. 2; Inre Silldorff, 96 B.R 859, 864 (C.D. 111. 1989).

See also lnre Ziegler, 156 B.R 151, 154 (Bankr. WD. Pa. 1993)

(debtor, ineffect, placed his own assets in purportedtrust when he
agreed to the creation of an annuity contract to fund a personal injury
settlenment, and a settlor may not be the beneficiary of his own

spendthrift trust); Inre Jordan, 914 F. 2d 197, 198-200 (9th Cir.

1990) (sane); Walrov. Striegel, 131 B.R at 701-02 (same); lnre

Riley, 91 B.R at 391 n.1 (sane). Thus, in the absence of evi dence
excepting t he paynents fromt he est at e under subsection 541(c) (2), the
Court finds that M. Sinon's interest inthe paynents is an asset of
the estate.

Since the property in question bel ongs tothe estate, the debtors’
only recourseistofindanexenptionstatute under Illinoislawto
shel ter the paynents.® As noted earlier, debtors have not clai ned the
payment s as exenpt under any statutory provision. However, at the
hearing of this matter, debtors seened to argue that t he paynents are
exenpt because an annuity is funding the paynments.

The Il linois|egislature has seenfit to exenpt certain personal
property owned by debt ors fromj udgnment, attachnment, or distress for
rent. 735 1LCS5/12-1001. Subsection 12-1001(f) contains the sole
reference to annuity contracts under this section. It exenpts:

(f) Al'l proceeds payabl e because of t he deat h of
t he i nsured and t he aggregat e net cash val ue of
any or all lifeinsurance and endowrent policies

and annuity contracts payable to a wife or
husband of the insured, or toachild, parent, or

°l'l'l'inois has opted out of the exenptions set forth in
U.S.C. section 522(d). 735 ILCS 5/12-1201.
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ot her per son dependent upon t he i nsured, whet her
t he power to change t he beneficiaryis reserved
to the insured or not and whet her the i nsured or
the insured s estateis acontingent beneficiary
or not[.]
735 I LCS 5/12-1001(f) (enphasis added).
VWhen interpreting Illinois statutes, the Court need | ook no
further than the statutory | anguage i tsel f when that | anguage i s cl ear

and unanbi guous. E.g., Inre Bateman, 157 B. R. 635, 638 (Bankr. N D.

[11. 1993) (citing Matter of Barker, 768 F. 2d 191, 194-95 (7th Cir.

1985); Inre Marriage of Logston, 469 N. E. 2d 167, 171 (111. 1984)).
That is the case here. It is clear that the provisionin question
exenpts, first, all insurance proceeds payable to a delineated

dependent of the deceased i nsured by reason of the insured' s death, id.
at 638, and, second, the cash surrender value of life insurance
polici es, endownent policies and annuity contracts if that cash val ue
is payabl e to a debtor who i s either a delineated dependent of the
i nsured under the policy or contract, or the owner of the policy or
contract. |d. at 638-39.

Here, the periodi c paynents to M. Sinon are not proceeds payabl e
by reason of death. Additionally, the record does not reflect, inthe
first instance, that the annuity contract provi des cash surrender
val ue. © And, evenif the Court assunes, arguendo, that cash valueis
provided for inthe annuity contract, thereis no evidence before the
Court suggesting that the cash surrender val ue bel ongs to either M.

Si mon or his wi fe, who have no | egal or equitable interests inthe

°ln fact, the annuity contract is not a part of the record.
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annuity.
Anot her reference to annuity contracts appears in 735 ILCS

5/12-1006% whi ch governs exenptions for retirenment plans. Wen

UThis section provides in its entirety:

Exenption for retirement plans. (a) A
debtor's interest in or right, whether vested
or not, to the assets held in or to receive
pensi ons, annuities, benefits, distributions,
refunds of contributions, or other paynents
under a retirenment plan is exenpt from
j udgnent, attachnment, execution, distress for
rent, and seizure for the satisfaction of debts
if the plan (i) is intended in good faith to
qualify as a retirenent plan under applicable
provi sions of the Internal Revenue Code of
1986, as now or hereafter anmended, or (ii) is a
public enpl oyee pension plan created under the
I11inois Pension Code, as now or hereafter
amended.

(b) "Retirement plan" includes the
fol |l ow ng:

(1) a stock bonus, pension, profit
sharing, annuity, or simlar plan or
arrangenent, including a retirenment plan for
sel f-enpl oyed individuals or a sinplified
enpl oyee pensi on pl an;

(2) a governnment or church
retirement plan or contract;

(3) an individual retirenent
annuity or individual retirement account; and

(4) a public enployee pension plan
created under the Illinois Pension Code, as now
or hereafter anended.

(c) Aretirement plan that is intended in
good faith to qualify as a retirenent plan
under the applicable provisions of the Internal
Revenue Code of 1986, as now or hereafter
amended, or (ii) a public enployee pension plan
created under the Illinois Pension Code, as now
or hereafter anended, is conclusively presuned
to be a spendthrift trust under the |aw of
[11inois.

(d) This Section applies to interests in
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consideredincontext, it isclear that the provisioninquestionis
concerned with annuities used in retirenment planning and i s not
i ntended t o enconpass an annuity establishedto fund a structuredtort

settlenent. See, e.q., Inre Johnson, 108 B.R at 242; Inre Sinpn, 71

B.R 65, 65-66 (Bankr. N.D. Chio 1987). Debtors have nmade no show ng
what soever that the annuity at issueisaretirenent planw thinthe
meani ng of section 5/12-1006 or anything but a fund for the paynent of
personal injury danages.

Ot her thanthe "wi |l d card” exenption provision, 7351LCS5/12-
1001(b), subsection 12-1001(h)(4) appears to be the only exenpti on
provi sion which offers relief for the debtors. It provides that a
debt or may exenpt "[t] he debtor's right toreceive, or property that is
traceableto ... a paynent, not to exceed $7,500 i n val ue, on account
of personal bodily injury of the debtor or an i ndivi dual of whomt he
debt or was a dependent[.]" 7351LCS5/12-1001(h)(4). The fact that an
annui ty was purchased by Beneficial tofundthe paynents to M. Sinon
does not alter their character as paynments on account of personal
bodily injury withinthe specific neani ng of subsection 12-1001(h)(4).
See, e.qg., Inre Johnson, 108 B.R at 242-44; 1nre Sinon, 72 B.R at

66-67. The Court finds, therefore, that the periodic paynents are
property of the bankruptcy estate and nust be turned over to the

trustee subj ect to debtors' rights of exenpti on under subsection 12-

retirement plans held by debtors subject to

bankruptcy, judicial, adm nistrative or other
proceedi ngs pending on or filed after August
30, 1989.

735 I LCS 5/12-1006 (footnotes omtted and enphasi s added).
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1001(h)(4) and the "wi | d card" exenption provision. 7351LCS5/12-
1001(b).

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 15, 1994




